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During my classes to obtain my PI license (in 2001), a 
student asked the instructor for an idea of the average 

hourly rate charged by investigators in Tulsa, Oklahoma. The in-
structor’s answer was pretty short and sweet: most PI’s in Tulsa work 
from a $1,000 retainer and bill $35 to $50 per hour plus expenses.

Avoiding Average

I recently engaged in some intelligence gathering and found 
that other agencies in Tulsa were handling child custody cases con-
tingent upon a retainer of $1,000 to $1,500 billed at $35 to $50 
per hour, plus expenses. Upon further evaluation, I determined that 
most of these investigators were basically part time PI’s with less 
than 5 years experience! The majority of them are under the mis-
taken impression that a child custody investigation is limited to 
surveillance only. 

In the beginning, I priced my services based upon the “average” 
and nearly starved! You see, I overlooked the marketing and sales 
portion of investigations. I neglected to consider that I had over 5 
years in LE, 4 years investigating credit card fraud for the 10th larg-
est credit card company in America, and was an asset investigator 
for a large financial institution for over 5 years. I was pricing myself 
as “average” when my experience clearly positioned me with above 
average experience and training. Prospective clients would call and 
the first question would be “what do you charge?” and I would of-
fer my services for the $1,000 retainer billed at $45 per hour plus 
expenses. Imagine if Cadillac priced their top luxury car against 
a Hyundai: both will get you from Point A to Point B, but if you 
had a choice, wouldn’t you choose the comfort, style, quality, and 
amenities of the Cadillac?

Before I continue, let me state that my decision to write this 
article is not completely unselfish. If we take the position that we 
are professionals or experts in our field and we price our services 
accordingly, we can elevate our profession and our income! Fur-
thermore, I realize that flat-fee pricing may not be viable in certain 
cases. It should also be understood that flat-fee pricing is not the 
way to go for those with very little experience.

My agency does a lot of child custody investigations. I know 
that a thorough child custody investigation is more than surveil-
lance or simply slapping a GPS on the subject’s vehicle. Based upon 
my experience, a thorough child custody investigation in my mar-
ket area will consume between 25 and 50 hours. I may use a GPS, 
collect trash, and conduct interviews in addition to surveillance. I 
establish with my client whether the surveillance will be fixed or 
mobile. If we go mobile, do we stop at the county line or stay on 
the subject? I spend the time getting as much information as pos-
sible from the client, letting the client know that the more details 
he can provide, the more efficient the investigation will be. I ex-
plain various options to the client based upon my experience and 
we formulate a plan.

Professionals Don’t Earn Minimum Wage

Once our plan of action is in place, I tell the client what the 
total cost for the investigation will be. By this time, the client and 
I have spent some quality time laying the foundation for our rela-
tionship. He’s comfortable with me and knows he needs my help. 
He knows about my experience and knows exactly what the inves-
tigation will cost with no hidden charges or surprises. Now we sign 
the contract and collect the retainer which amounts to the total cost 
of the investigation. Oh, my contract for child custody cases typi-
cally states (example only) that “this investigation is estimated to re-
quire a minimum of 25 hours up to no more than 50 hours.” I refer 
to this as the “stop-loss,” (alias “how I keep from earning minimum 
wage”). It serves to keep the duration of the investigation in check. 
And it backs up our (mine and the clients’) definition of resolution.

Roofers and Resolution

Dictionaries have various definitions which are not germane in 
this case. The client and I establish what constitutes resolution and 
it is never based upon the results of the investigation. Whether the 
subject of the investigation chooses to have forbidden overnight 
guests, leave small children without an adult so she can spend the 
night partying or supporting a local tribal gaming facility, or if she’s 
abusing drugs or alcohol is beyond my control. And since most 
child custody cases wind up before a judge, appearance fees for 
hearings/trials are not part of the flat-fee. If that bridge appears, we 
cross it by setting an hourly rate (with a minimum) or daily rate for 
any appearances.

Sometimes the subject of an investigation does really stupid 
stuff. I try to be there to witness and document those momentary 
lapses in judgment for the benefit of my client. There are times 
when the subject gives us lots of ammo to use at trial well ahead 
of the 50 hour limit the client and I agreed upon. If we have ob-
tained multiple occurrences of “bad activity” in less than the 50 
hours maximum we chose as the stop-loss, that portion of the case 
is closed and we’ve basically earned a bonus!

The roof on my house was damaged in a storm a couple years 
ago. I called three roofing contractors out for estimates. The first 
contractor showed up in a rattle-trap pickup truck and was abso-
lutely filthy. My guess is he must have been “registered” somewhere 
on a web site, too. He was not licensed, bonded, or insured, and 
had been in business for less than 2 years. Next! Roofer #2 showed 
up in a rather clean work truck, looked like a working man, but 
not filthy, and was happy to provide references, proof of licensure 
& insurance. His dad started the company and he had taken over 
about 15 years ago. I inquired as to how long the job would take 
to complete, he estimated that it could take a day and a half or a 
few days, dependent upon variables beyond his control, such as 
weather. Roofer #3 was a no-show. Turns out he was in jail for his 
third DUI. So Roofer #2 got the contract and did the job in 2 six-
hour days for his quoted flat-fee.
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My Un-Scientific Poll Results

I posted a question about hourly vs. flat-fee rates on a PI fo-
rum. The following responses were quite informative: 

PI’s with less than 3 years experience have low retainers of 
about $500 and bill “competitive hourly rates” around $35-$45.

Those with 3-7 years experience set retainers of $1,000 and bill 
$50-$100 per hour.

Investigators with 10+ years experience seem to favor flat-fees. 
If the client insists upon hourly rates, the retainers start at $2,000-
$3,000 with an hourly rate of $125. Some of these seasoned pros 
were even kind enough to share their contracts with me. The con-
tracts included clauses for higher rates on holidays, “graveyard 
shift” (10pm-6am) and clearly stated that “no part of the retainer is 
refundable once we have started the investigation.”

Hopefully, those of you reading this will glean some useful 
information that may help make your business more successful, 
thereby further elevating our trade. If you’re an experienced investi-
gator, you may see how flat-fee pricing can set you apart and make 

you stand out from the crowd. Consider one of my favorite quotes 
(author unknown): “Keep doing what you’ve been doing and you’ll 
keep getting what you’ve been getting.” Whether you’re happy 
charging hourly, daily, or flat-fee for your services, figure out what’s 
working and keep it up! Otherwise, be on the lookout for ideas or 
techniques that you can adapt into your operation.

While I realize that 2009 was tough for many of us, it is my 
sincere hope that 2010 finds you all serving your clients 100% and 
earning fees commensurate with your expertise!

Keep in mind the words of Will Rogers- “tough times never 
last; tough people do.” Be tough mentally & spiritually!

Ken Corbin operates The Naked Truth Detective Agency in 
Tulsa, Oklahoma. He can be reached at 918-724-9088 or via email: 
admin@youneedproof.com 
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• Guaranteed on-time filings
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[Editor’s Note: This article is a continuation of the article published in TTI Magazine for the 
Fall of 2009 and will focus on how that general body of law may be applied to wiretapping and 
listening in on conversations. Special emphasis will also be placed on Texas law and how various 
federal and state laws overlap in spousal surveillance regulation and where gaps exist.]
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Establishing Surveillance 

Law and Privacy Rights in the 

Marriage Relationship
A background of current privacy rights and sur-

veillance law as it exists both in and outside the marital 
relationship is needed to understand the reasoning that 
will likely be applied by the courts and the legislature to 
newer technologies as they emerge. This reasoning will 
provide an understanding of what general trends exist in 
surveillance, electronic evidence, and privacy law. In un-
covering those trends, hopefully a basis may be uncov-
ered to determine what level of privacy the law will rec-
ognize between two individuals in a marital relationship. 

Wiretapping

“He never listened to me anyways.”

In divorce and child custody cases, parties are driven 
to obtain evidence of the other spouse’s shortcomings to 
satisfy their curiosity and to use what they find as evi-
dence. Many times this will lead one spouse to covertly 
record the other. Whether covert recordings of tele-
phone calls between spouses violate the law is a compli-
cated issue. Federal and Texas state law generally allows 
the monitoring and recording of voice communications 
as long as at least one party consents to the recording.1 
However, when that consent has been implied, deter-
mining whether a spouse has violated any law becomes 
difficult. 

The Electronic Communication Privacy Act 
(“ECPA”) was originally enacted in 1968 as the Federal 
Wiretap Act which was part of much larger legislation 
known as the Omnibus Crime Control Act.2 In 1986, 
the act was amended and renamed the ECPA.3 Those 
amendments, along with the original act regulate the 
recording of conversations, stored communication, and 
caller tracing.4 

In what is now know as Title I of the act, formerly 
Title III prior to the ECPA amendments, regulates the 
interception of wire, oral, or electronic communication. 
Section 2511 of Title I prohibits anyone from intercept-
ing a communication.5 The statute defines interception 
as any acquisition, aurally or otherwise, of the contents 
of the communication.6 That definition includes the re-
cording of the conversation.7 However, two important 
exceptions are explicitly spelled out in section 2511 of 
the ECPA.8 The statute specifies that it is not unlawful 
to intercept, or record, communications when the party 
doing so is a party to that communication.9 It also allows 
an individual to consent to interception of the commu-

nication by a third party if the individual is a party to 
that communication.10 These two exceptions, the one 
party rule and consent, play important exceptions in the 
family law context. 

If a private party intentionally violates the ECPA, 
he may be subject to criminal and civil liability.11 The 
ECPA grants a cause of action and allows actual and pu-
nitive damages as well as attorney fees and court costs to 
be recovered.12 Additionally, the act excludes any use of 
evidence obtained by either the government or a private 
party in violation of the statute.13 

The ECPA is also accompanied by various state acts 
which purposely regulate more fully than the overriding 
federal act.14 Texas has a number of statutes that prohibit 
wiretapping.15 The statutes, when read together for our 
purposes, follows the federal statute and in fact allows 
consent and one party recording.16 However, not all the 
states allow the one-party recording rule.17 Many require 
that to intercept the communication, the interceptor 
must have the consent of all of the parties to the com-
munication.18 Federal law does not preempt those more 
restrictive states, as the purpose of the federal act was to 
provide a framework and allow states to regulate more 
fully.19 In calls between parties over state lines, courts 
have tended to use a “most significant relationship test” 
when there is a conflict of laws to determine what state’s 
law to apply.20

1. One Party Recording and Consent to Record 

Rule

In Texas and under the Federal statute only one par-
ty needs to consent or be aware of the recording.21 This 
allows for one spouse to record the communications, 
outbursts, and revelations of the other. In heated argu-
ments, those documented conversations by one party 
are admissible and relevant.22 Although there has been 
some effort to curb the encouragement of such record-
ings thorough state bar ethical rules, they are allowed 
and admissible.23

In Texas, our state bar has issued an ethical opinion 
prohibiting attorneys from recording telephone con-
versations without advising all parties.24 Although the 
lawyer may advise the client with regards to federal and 
state law regulating telephone recordings, which would 
include both the state and federal wiretap act, he may 
not circumvent his ethical obligation by having a client 
record conversations of the lawyer.25 If those conversa-
tions were recorded, the lawyer would be ethically re-
quired to advise all parties of the recordings in advance.26 
However, there are a number of other state bar associa-
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tions which do not impose such an ethical obligation on 
attorneys.27 Those bar associations have reasoned that a 
recording is not per se deceitful given that state law per-
mits such recordings in many jurisdictions.28 Addition-
ally, they have found that secret recording rules are more 
relaxed with prosecutors’ and defense counsels’ need for 
documented investigation.29 

Regardless, spouses will tape spouses. In Kotrla, a 
husband taped a conversation between himself and his 
wife who had admitted to the husband that she had en-
gaged in drug use.30 The husband was found to be the 
party that consented, and the tape was admitted at trial 
given no violation of the wiretap act.31

Although one party may expressly consent to the re-
cording of his conversation by a third party, very rarely 
does such a situation apply in the marital relationship.32

More often, express consent occurs in an employer-
employee relationship where work communications are 
recorded for quality control.33 Nonetheless, a spouse 
can obviously consent to recordings by a third party of 
spouse-spouse conversations. Implied consent in a co-
vert recording tends to be more difficult than the express 
rules of “one party recording” and “express consent,” 
which are explicitly spelled out in the statute. Implied 
consent to record conversations inside the martial home 
involves three exceptions which seem to intertwine.34

They are the telephone extension exception, the inter-
spousal exception, and vicarious consent.35 

2. The Telephone Extension Exception

Under § 2510(5)(a)(i) of the act, Congress created 
an exception to the federal wiretap act for eavesdrop-
ping through an extension phone by a subscriber in the 
ordinary course of business.36 This exception has been 
named the telephone extension exception.37 A number 
of federal courts have held that the use of an extension 
phone to overhear phone conversations is an exception 
under the act usually reserved for employers listening in 
on employee conversations.38 Courts have determined 
that there are two elements needed to meet the telephone 
extension exception.39 Those elements require that the 
interception must have occurred by way of a telephone 
or telegraph instrument.40 Such items as a continuous 
recorder may not meet that element.41 Additionally, the 
use of the telephone or telegraph instrument must fall 
within the ordinary business of the subscriber.42 Con-
tinuous recording of telephone conversations will likely 
involve private conversations that an employer should 
not listen to. Therefore, there must be a valid reason 
for the business to listen in on recordings.43 If personal 
calls are made, then the employer must stop listening.44

Courts have also paid some credence to the intent and 
openness of the recordings.45 If the elements are met, the 
interception and eavesdropping under the business use 
telephone extension exception will relieve liability of the 
employer from the federal wiretap act.46 

Importing this principle to the home, courts have 
also held that the use of a telephone by a member of 
the household to listen in on conversations by another 
member falls within the telephone extension exception.47

Many of those opinions importing this principle have 
quoted the testimony of Professor Herman Schwartz be-
fore the House Judiciary Committee when the act was 
debated; “I take it that nobody wants to make it a crime 
for a father to listen in on his teenage daughter or some 
related problem…”48 That statement, along with the in-
tentional exception in § 2510(5)(a), has justified the use 
of the telephone extension exception in a family home.49

 In Schieb, the Seventh Circuit held that a father 
could record the conversations of his child and his ex-
wife when his child was staying with him.50 The court 
reasoned that the extension phone exemption applied 
and cited the need of parents to obtain information on 
the welfare of a minor child with whom they reside.51

Furthermore, there was no stretch in applying the “or-
dinary course of business” language to the home envi-
ronment.52 The court found that there is no reason why 
Congress would grant an exemption to commercial sub-
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scribers but not to domestic ones.53 There-
fore, Seventh Circuit determined that the 
defendant here was a user who was listening 
in the ordinary course of raising his child.54 

Similarly, in Newcomb, the Tenth Cir-
cuit upheld the exception for a mother to 
record conversations between her son and 
ex-husband who had requested that the 
child set fire to his mother’s house.55 There, 
the court justified the exemption by reason-
ing that it was clear that Congress intended 
not to legislate into the privacy expected in 
the home between family members.56 Yet, 
the Tenth Circuit noted that there was a 
qualitative difference between parents re-
cording children and spouses recording 
each other.57 

Some courts have held that the use of an 
extension phone in a family home does not 
fall within the ordinary course of business 
exception.58 Those cases have found that no 
exceptions exists in the statute for willful, 
un-consented electronic surveillance. Obvi-
ously, some courts are split on the issue of 
whether the exception applies in the home. 

In Vieux the First Circuit held that a 
daughter did not likely violate the ECPA 
when she used a telephone extension within 
the same house as her mother and over-
heard confidential conversations between 
a criminal defendant and others after her 
mother had hung up the line.59 The daugh-
ter’s eavesdropping over the open line was 
found to be within the exception by the 
lower court, who then allowed the over-
heard conversations in as evidence against 
the defendant.60 The lower court reasoned 
that § 2510(5)(a) allowed eavesdropping 
since the daughter used a telephone in her 
home on normal business of making a tele-
phone call.61 The lower court admitted the 
evidence she overheard since she had not vi-
olated the federal wiretap act.62 In reviewing 
the lower court’s decision, the First Circuit 
acknowledged that a split of authority exist-
ed on the telephone extension exception.63 
However, the First Circuit found that either 
position was supportable and a reasonable 

application of federal law by the lower state 
court. 64 Given the circuit’s deference to the 
application of law and the fact that such an 
application could be reasonable, applying 
the telephone extension exception in the 
family law context may be guess work at a 
client’s peril. 

Unlike federal law, which is split on 
the authority of whether the telephone ex-
tension exemption applies to households, 
Texas has found that no exemption exists.65 
Although Texas has allowed recording on 
behalf of a minor, as we will see in the vi-
carious consent doctrine, spouses in Texas 
may not wiretap each other. 

3. The Interspousal Exception

Most federal circuits have consis-
tently held that the ECPA applies to mar-
tial controversies and covert recordings of 
one spouse by the other. The US Supreme 
Court, in Giordano, has stated that the pur-
pose of the act is to prohibit all intercep-
tions of communication, except those that 
are specifically provided for in the act.66 No 
interspousal exception has ever been spe-
cifically provided for in the act.67 A num-
ber of federal courts have held that spouses 
who wiretap each other are liable under the 
ECPA. 

However, two circuits have held that 
there exists an implied-interspousal excep-
tion under the act.68 Both the Fifth and 
Second Circuits have found that an implied 
exception exists in the act because Congress 
did not intend for the legislation to be used 
in martial controversies. 69 In Anonymous, 
the Second Circuit held that the primary 
purpose of Congress was to enact the provi-
sions in reference to organized crime. The 
court found that Congress had intended to 
leave the issue of interspousal wiretaps to 
be regulated by the states.70 In Simpson, the 
Fifth Circuit concluded by examining the 
acts legislative history that there was no di-
rect indication that Congress had intended 
to intrude upon the martial relationship or 
martial home. 71 Additionally, the Simpson 
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court found that Congress did not intend to supplant 
and preempt state spousal tort immunity.72 

The Simpson and Anonymous cases have been criti-
cized by a number of other decisions.73 Those opinions, 
as mentioned above, conclude from the plain meaning 
of the statute and the US Supreme Court’s opinion in 
Giodano that no interspousal exception exists.74 There-
fore, they constitute the majority rule.75 It has been 
made clear by some courts that state spousal immunity 
does not restrict a cause of action by one spouse against 
another where there was a claimed wiretap.76 

It seems that those minority jurisdictions recogniz-
ing the implied interspousal exception would only in-
voke the exception where a spouse uses a listen device 
in the martial home. It would stand to reason that a 
third party such as a private investigator would not be 
exempted from the act.77 The decisions in Simpson and 
Anonymous do not restrict criminal or civil liability that 
may also exist through state legislation. 

Most states, including Texas, have routinely held 
that no interspousal exception exists in their respective 
state anti-wiretapping statutes.78 In Collins, a husband 
wiretapped his spouse and then used the tapes as evi-
dence in their divorce.79 The trial court found that he 
had violated the federal and state wiretap act and award-
ed tort damages to the wife.80 The husband complained 
on appeal that spouses were exempt for wiretap prohibi-
tions in both the state and federal wiretap acts.81 The 
court, sitting en banc, found that neither state nor fed-
eral wiretap act contained any exception for wiretaps be-
tween spouses.82 Additionally, the court noted the long 
recognition by Texas courts of common law and consti-
tutional rights of privacy.83 Nothing in either source of 
law has abrogated privacy rights with married persons.84 
Nor has there been any suggestion that the right of pri-
vacy is limited to only unmarried persons.85 

Noting the split on federal authority in the Simpson 
and Anonymous cases, the Collins court pointed out that 
only two circuits had adopted the interspousal excep-
tion.86 Additionally, the court held that both the Simpson 
and Anonymous opinions were widely criticized by sev-
eral other federal courts.87 They then looked at federal 
legislative history and found intent which supported 
the proposition that no interspousal exception should 
exist.88 Specifically, the court noted statement made by 
Senator Hruska, the co-sponsor of the bill, who stated 
that the “three major areas in which private electronic 
surveillance was widespread were (1) industrial, (2) di-
vorce cases, and (3) politics.”89

Given the wide spread criticism of the Simpson 

and Anonymous, and 
the fact that Texas 
courts have held that 
the state and federal 
wiretap acts do apply 
to marital situations, 
it appears that what-
ever argument can be 
made for the inter-
spousal exception it 
is slim at best. There-
fore, it appears that 
the law, at least in 
Texas, is that spouses 
may not wiretap each 
other.

4. Vicarious Consent Exception

Federal courts have generally held that a parent may 
use vicarious consent to record on behalf of their minor 
child.90 A number of opinions have shielded parent de-
fendants from liability based on recording the telephone 
conversations between their children and others. Those 
courts have primarily hung the argument on the fact 
that the defendant parent and guardian had a good faith, 
objectively reasonable basis that the recording was in the 
best interest of the child.91 Some have argued for the re-
vocation of such an exception, arguing that the child’s 
best interest is not to allow the violation of the child’s 
rights by either parent.92

Under the federal act, one of the seminal cases up-
holding the vicarious consent defense is Pollock v. Pol-
lock.93 In Pollock, the father brought a civil damages suit 
as permitted under the federal wiretap act against his 
former wife. Sandra Pollock, the mother of 14 year old 
Courtney Pollock and former wife of Samuel Pollock, 
had been recording conversations between Courtney 
and Samuel as well as between Courtney and Samuel’s 
new wife. The recordings were conducted while Court-
ney resided with her mother.94 Her mother had claimed 
to make the recordings on the basis that she believed 
Samuel was emotionally abusive to Courtney.95 When 
Samuel initiated a lawsuit against his wife for violation 
of the federal wiretap act, she in turn claimed that the 
recordings were permitted under the vicarious consent 
exception.96 

The court in Pollock upheld the vicarious consent ex-
ception as long as the consenting parent was able to show 
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a good faith, objectively reasonable basis for 
believing such consent was necessary for the 
welfare of the child.97 The court found that 
there was a need for such a doctrine in order 
to protect children from harm.98 Since con-
flicting testimony created a fact question 
as to whether the recordings were made in 
good faith for the best interest of the child, 
the court remanded for submission of the 
fact issue to the jury.99 

Texas has adopted the Pollock test and 
upheld the vicarious consent doctrine. In 
2007, the Texas Court of Criminal Appeals 
adopted the vicarious consent doctrine 
in Alameda.100 In Alameda, while going 
though a divorce Efrain Alameda moved in 
with a friend, Deborah, and her twelve year 
old daughter.101 Alameda lived in the house 
approximately a year.102 After moving out, 
Deborah became suspicious that Alameda 
and her twelve year old daughter J.H. were 
communicating by telephone.103 Without 
either Alameda’s or JH’s consent, Deborah 
attached a recording device on a phone jack 
in her garage recording several hours of 
conversation between JH and Alameda.104

Although Deborah did not expect that Al-
ameda and JH were having sexual relations, 
content of the recordings revealed incrimi-
nating information which she turned over 
the police.105 

The state prosecuted and convicted 

Alameda for two counts of aggravated sex-
ual assault of a child.106 At trial, Alameda 
sought to have the recordings suppressed, 
claiming that the audiotapes were recorded 
in violation of Texas wiretap act and were 
thus inadmissible under the Texas Code of 
Criminal Procedure § 38.23 which states 
that evidence obtained by anyone in vio-
lation of the law shall not be admitted.107

The state countered under the theory that 
Deborah vicariously consented on behalf of 
her 12 year old daughter to the recordings 
and that such consent was an exception in 
the Texas wiretap act.108 

The court rejected arguments that vicar-
ious consent unlawfully violates the child’s 
right to privacy.109 Because the federal wire-
tap statute was substantially the same as the 
Texas wiretap statute, the court looked to 
the Pollock decision to apply the vicarious 
consent doctrine to the state act.110 The 
court found the doctrine necessary because 
children lack both the capacity and the abil-
ity to give actual consent.111 But, the court 
also noted that just because a child could 
give actual consent it did not preclude a 
parent from vicariously consenting on her 
behalf.112 Therefore, the court adopted the 
standard in Pollock that a parent can vicari-
ously consent on behalf of their child to re-
cord their conversation so long as the parent 
had an objectively reasonable, good-faith 
belief that consenting was for the child’s 
best interests.113 Given the language in Pol-
lock and in Alameda it appears that only the 
custodial parent may exercise a vicarious 
consent exception.114 Clearly, Texas courts 
have now embraced, acknowledged and up-
held the vicarious consent exception to the 
state wiretap act. 
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